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(12)   Connection with a wife thrice divorced (before the
expiration of her iddat occasions punishment):
If a man pronounces three divorces upon his wife, and
afterwards has carnal connection with her during her iddat and
acknowledges his consciousness of her being unlawful to him,
punishment is incurred,27 because her possession by marriage, which
legalises generation has been totally annihilated and hence there can
be no error, as the Qur'an says that legality is destroyed in this case;
and the jurists agreed upon this opinion. But if he were to declare
that "he conceived or supposed, she was still lawful to him,"
punishment is not incurred because the apprehension is to be
regarded, since the effects of marriage still remain, with respect to
the establishment of the parentage of children, and the matrimonial
restraint, and alimony. His apprehension, as above, is therefore,
ofcourse to prevent punishment on account of error by
misconception. And an am-walid after manumission, and a woman
in a state of repudiation by khula or one divorced for a compensation
(who are in their iddat) stand in the same predicament with a woman
repudiated by three divorces, as their illegality is universally admitted
and certain effect of marriage continue during their iddat, as well
as, in the case of a wife under three divorces.
(13)   Punishment is incurred by connection with a slave of a
brother:
If a man has carnal connection with the bond-maid of his
brother or of his uncle, he incurs punishment28 although he should
plead that he had conceived her to be lawful to him, because
between such relations no community of interest exists. And the
law is the same with respect to the female slaves of all other relations
within the prohibited degrees, excepting those who are related to
the man within the parental degree, (such as his father or his son)
because between him and those prohibited relations no community
of interest exists.
27.     Al-Marghinani, Al-Hedaya, translated by Charles Hamilton, VolJI
o.p.cit, p.22.
28.     Ibid., p.34.